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ITS CHARACTER FAIRLY STATED—ITS CONSTITUTIONALITY AND REASONABLENESS 
VINDICATED—AND THE DUTY OF MAINTAINING AND ENFORCING IT 
ESTABLISHED AGAINST THE MISREPRESENTATIONS, SOPHIS¬ 
TRY, AND SEDITIOUS AGITATIONS OF DEMA¬ 
GOGUES AND ABOLITIONISTS. 


VlR BONUS EST GUIS ? Qui CONSULTA PATRUM, QUI LEGES JUEAqUE SERVAT. 
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"The very idea of the power and the right of the people to establish government, presupposes the 
duty of eviry individual to obey the established governmen t. . All obstructions to the execution 

OF THE LAWS, ALL COMBINATIONS AND ASSOCIATIONS, UNDER WHATEVER PLAUSIBLE CHARACTER, 
WITH THE REAL DESIGN, TQ DIRECT, CONTROL, COUNTERACT, OR AWE THE REGULAR DELIBERATION 
AND AC1JJgN,nF THE aONSTITUTED AUTU0SITIE3, ARE DESTRUCTIVE TO THIS FUNDAMENTAL PRINCI¬ 
PLE, and of fatal tendency.”— Washington's Farewell Address. 


PREFATORY. 
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The articles which >are : collected in this pamphlet have appeared in the Republic 
newspaper, and were written with-the view of calling the attention of -good men and 
good citizens to the^flAtdrfeuhd tendency of the present agitation against the Fugitive 
Slave' They fe'te^!ThJjl4iite^ I1 with the addition of the very able opinion of 

the Attorney General On ope branch of the subject, in a Form convenient fob 
perusal and reference. , 

For this pamphlet, the writer ventures to ask that it may be read with the spirit 
proper-to,rational andi patriotic..men—-not- with that impatient and contemptuous ego¬ 
tism which at once condemns.and throws aside whatever may appear opposed to its 
own notionsanchwidhes***4)'ut with a Conviction that all men are liable to error, and a 
OoftseqUent readiness, on proper occasions, to re-examine the grounds of every opin¬ 
ion, and with.a tbsdlUte purpose to embrace the truth, however unwelcome or unex:- 
pected, so soon as it shall be established by sufficient authority of reason. 

Thus read, the writer dares to entertain a confident hope that it will not prove use¬ 
less to the reader j altiip,i\gh^ins own part of the work-is by no means worthy of 

the igysat. subject tp..which it alJades^pr-the solemn occasion which has called it forth, 
yet, while he knows that .he has sought the truth with diligence and fairness, he pre¬ 
sumes to think that he has succeeded im finding it. And jwith this remark he 1 sub¬ 
mits tb the judgment of candid and thinking men the arguments and illustrations with 
\lvhlch be lias sought to-festablish and enforce his views—sure that they will discover 
nothing disingenuous in argument or false.in statement; and believing that what he 
has undertaken will be found established by such just and satisfactory reasoning as 
s hould command assen t and approbation. v 
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THE FUGITIVE SLAVE LAW, 


The Fugitive Slave Law and the Trial by 
Jury. 

In our paper of the 24th., we gave to our 
readers the clear and unanswerable opinion of 
the Attorney General upon one of the objections 
urged against tli£ Fugitive Slave law lately 
passed by Congress; to wit, that it suspended the 
privilege of the writ of habeas coi'pus. That 
opinion must set this objection at rest forever; 
and we now recur to the subject, according to 
an intimation then given, for the purpose of of¬ 
fering some remarks of our own upon an objec¬ 
tion not particularly embraced by that: opinion, 
which is, that the act is in violation of the Con¬ 
stitution because it does not give the fugitive 
& right of trial by jury in the State in which he 
omy be arrested. 

We address what we have to say, not to the 
supporters of the “higher law” doctrine—not 
ip those who affect themselves to believe, or have 
been persuaded by others in fact to believe, that 
a man can swear to support the whole Con¬ 
stitution, and yet while he refuses to obey 
a part of it may be an honest man. To these 
and such as these, whether dupes or deceivers, 
we ;<k> npt address what we have to say, know¬ 
ing, that the wickedness of the one class cannot 
be reclaimed, nor the folly of the other enlight¬ 
ened by any thing we can offer. But we ad¬ 
dress those upright and patriotic men who see 
in the Constitution of their country nothing 
inconsistent with the law of God, and who 
stand ready, as Christian men and good citi¬ 
zens, to render obedience to the Constitution 
and the .lew,, and to. every part of each; and 
we ask frqm them an impartial consideration of 
whpt we have to submit. 

In order that the precise objection to which we 
refer may be accurately understood, we insert 
a resolution adopted at a convention held in Ro¬ 
chester: 


“ Resolved, That we consider the Fugitive Slave: 
law, recently passed by Congress, unconstitu¬ 
tional, in that it abrogates the rights of ‘ habeas 
corpus’ and trial by jury, and prescribes a form of 
procedure against fugitive slaves which overturns 
the most essential principles of common and con¬ 
stitutional law.” 

The objection here stated is, that the Fugi¬ 
tive Slave law is “ unconstitutional” because 
it “ abrogates” “ the right of trial by jury, and 
prescribes a form of procedure” “ which over¬ 
turns the most essential principles of common 
and constitutional law.” 

Now no law can “abrogate” a right which 
does not exist; and to support this objection 
the first thing necessary to be shown is, that 
in this case of fugitive slaves, or in cases anal¬ 
ogous to it, a right to trial by jury exists under 
the Constitution—but this cannot be shown. 

The Constitution of the United States se¬ 
cures the Tight of trial by jury in two cases, 
and in two only. By the 3d clause of section 
2 of the third article, and the 6th amendment, 
“the trial of all crimes, except in cases of 
impeachment, shall be by jury,” and “the ac¬ 
cused shall enjoy the right of a speedy and pub¬ 
lic trial by an impartial jury of the State and 
district wherein the crime shall have been com¬ 
mitted;” and by the 7th amendment, “in suits 
at common law, where the value in contro¬ 
versy shall exceed twenty dollars, the right of 
trial by jury shall be preserved.” 

It is plain that the surrender of a fugitive 
slave belongs not to either of these classes. The 
procedure is not a suit at common law, nor a 
prosecution fojr a crime against the United 
States, and no ingenuity can devise even 
a plausible argument to show that such pro¬ 
cedure is either the one or the other. It is 
manifest, then, beyond doubt or reasonable de¬ 
nial, that the Constitution of the United States 
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gives no right of trial by jury to one claimed 
as a fugitive slave; and, therefore, the law in 
question does not deny or withhold any right 
secured by the Constitution, and hence is not 
unconstitutional. If by “Constitution,” in the 
resolution we have quoted, be meant a State 
constitution, then the resolution is absurd. The 
act of Congress does not rest for its support 
upon any State constitution, but, on the contra¬ 
ry, if not inconsistent with the Constitution of 
the United States, is, by the express provision 
of that Constitution, “the supreme law of the 
land,” ‘‘any thing in the constitution or laws 
of any State to the contrary notwithstanding.” 

The right of trial by jury then not being by the 
Constitution directly secured to persons claimed 
as fugitive slaves, is it secured in any like or ana¬ 
logous cases? Two cases analogous to this ex¬ 
ist; one of fugitives from justice escaping from 
one State into another—expressly provided for 
in the Constitution—and the other of such fu¬ 
gitives from foreign countries—arising under 
treaties made by foreign powers with the Uni¬ 
ted States. In neither of these cases has any 
trial by jury—either as to the offence or the 
identity of the offender—ever been secured or 
claimed. In each case, upon affidavits sworn 
or indictment found in the country or State in 
which the offence is alleged to have been com¬ 
mitted, and proper proof of identity, to be sub¬ 
mitted to and considered by a judge, commis¬ 
sioner, or other magistrate without the aid of a 
jury, the fugitive is sent into the State or coun¬ 
try from which he escaped, to be there tried— 
with or without a jury—publicly or secretly— 
fairly or not fairly—with or without counsel— 
in the presence or absence of his accusers, upon 
written or oral testimony—upon evidence di¬ 
rect or circumstantial, on knowledge or hear¬ 
say, on presumptions light or strong, and with 
or without the right of being heard and of pro¬ 
ducing witnesses in his defence, as the law of 
that State or country may prescribe. 

These cases bear a close analogy to the case 
of the fugitive slave, so far as the United States 
have jurisdiction over them. That jurisdiction 
extends only to the removal upon reasonable 
evidence—presumptive or primd facie —of the 
respective fugitives to the State or country from 
Which they may have fled, to be there disposed of 
according to its laws. This removal is accom¬ 
plished, in the one case, by placing the fugitive 
slave in the custody of the owner; and the fu¬ 
gitive from justice, in the other, in the custody 
of the agent of the State or country claiming 
him, with authority to remove him to the place 
whence he escaped. 

If it be denied that the cases are analogous, 
then it must be admitted that under our system 
there is no case analogous to that of the fugitive 
slave; and then, it having been shown that 
undeT the Constitution the right of trial by jury 
i6 not given to such fugitive as such, and there 
being no analogous case from which such right 


might by inference be deduced, it follows most 
clearly that the law in question withholds no 
constitutional right by withholding the trial bv 
jury. 

But the cases are analogous, and under the 
Constitution to be disposed of in the same way, 
by a summary proceeding and upon prima facie 
proof. This we will show by the highest au¬ 
thority for learning and intelligence, and which 
cannot be suspected of any bias towards the 
Southern side of the question. That authority 
is the late eminent Mr. Justice Story. 

In Book 3, chap. 40, of his Commentaries on 
the Constitution of the United States, he con¬ 
siders together the subject of fugitive offenders 
and fugitive slaves. After quoting the clause 
respecting fugitives from service, he says: 

“ This clause was introduced into the Constitu¬ 
tion solely for the benefit of the slaveholding States, 
to enable them to reclaim their fugitive slaves who 
should have escaped into other States where slavery 
was not tolerated. The want of such a provision un¬ 
der the Confederation was felt as a grievous incon¬ 
venience by the slaveholding States, since in many 
States no aid whatsoever would be allowed to the 
owners, and sometimes, indeed, they met with 
open resistance.” 

And in the next section he thus expresses him¬ 
self : 

“ It is obvious that these provisions for the arrest 
and removal of fugitives of both classes contemplate 
summary ministerial proceedings, and not the ordi¬ 
nary course of judicial investigations, to ascertain 
whether the complaint be well -founded, or the claim 
of ownership be established beyond all legal contro¬ 
versy. In cases of suspected crimes, the guilt or 
innocence of the party is to be made out at his 
trial, and not upon the preliminary inquiry whe¬ 
ther he shall be delivered up. All that would seem 
in such cases to be necessary is, that there should 
be primd facie evidence before the executive au¬ 
thority to satisfy its judgment that there is proba¬ 
ble cause to believe the party guilty, such as upon 
an ordinary warrant would justify his commit¬ 
ment for trial. And in the cases of fugitive slaves 
there would seem to be the same necessity cf requir¬ 
ing only primd facie proofs of ownership, without 
putting the party to a formal assertion of his rights 
by a suit at the common law. Congress appear to 
have acted upon this opinion; and, accordingly, in 
the statute upon this subject, have authorized 
summary proceedings before a magistrate, upon 
which he may grant a warrant for a removal.” 

Now, if Judge Story understood the Consti¬ 
tution, and if, understanding it, he might be 
safely trusted to declare its true interpretation, 
it follows that the Constitution contemplated, 
as to both classes of fugitives, “summary” pro¬ 
ceedings, and 7iot “ordinary judicial investiga¬ 
tions;” that primd facie evidence of ownership 
in one case, and probable cause to believe the 
existence of guilt in the other, only ought to be 
required; and that the owner ought not to be 
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put to *‘a i formal assertion of his fights by a 
suit at coifimon law.” And, this pi ear, opinion 
of Judge Story answers,. and, refutes another, 
point of objection in the. resolution we have 
quoted; that the law,qvprtur,ns ‘‘the most,es¬ 
sential principles of common law/’ ,fqr that 
opinion shows that neither tlie Constitution nor 
the act of Congress of 1793 contemplated tiny 
suit at common law;. .and so. the principles of 
the common law have nothiqg to do with life 
neafter. Indeed, the, framers, of the resolution 
seem to have ,understood as little, of tfye corn- 
mon law as they manifestly hid of .the; Con¬ 
stitution. When and where djd n the com¬ 
mon law ever empannel a jury to. determine 
whether a fugitive should be committed for 
trial—whether a person .arrested jn one ju : 
risdiction should be sent back to that from 
which he escaped, or in any such cake? When 
and where did the common law empannel a 
jury except to make a final decision of a question 
of fact upon 'which parties were at issue, “upon 
a formal assertion of rights,” and where the 
claim “was to be established beyond all legal 
controversy?” When or where, according to 
the common law-, was the verdict of a jury 'ta¬ 
ken, in order that the'question found might be 
thereupon remitted to some other court 1 of 
country, to be - again tried arid determined? 
When or where does the common law require 
a jury to be empannelled- between parties, > and 
to- decide upon ■ /proofs made - byj them, without 
at the same time giving final • -and • conel uslve 
effect to the decision? /If the jcommon law has 
at any time or place done any of these things, 
letdt be shown. not, let there be no more 
idle prating about a violation of its principles, 
i Upon the whole, we submit .to any man-of 
sense, if we have not shown the: whole sesabiT 
tion to be-absurdly false in .itsassertions. We 
need not show;what-is-apparent upon its face* 
that it is and whs Wesigned-.to.'be-a, mischicv-, 
ous absurdity", j Wet warn everydoVer of-truth 
and fair-dealing against a Causes which seeks 
and "requires for its support.suoh confident as-: 
sections of known falsehood,, and/ every lover 
of the Constitution to distrust such seditious 
appeals against, die law of /the land, .and to 
mark those who make them as men either iw'ith- 
eut sound sense. Or without just principles—as 
either wickedly perverse, or theudupes of a 
hopeless and mischievous fanaticism, an.:- 


Th.e Fugitive Slave Law—Once more. 

We conceive it to, have been established, 
beyond even plausible cavil, that ihe fugitive 
Slave law does not suspend the privilege of the 
writ of habeas corpus, l^nd that, the casp of a fu¬ 
gitive slave is not one to: which the Constitution 
extends, either directly ’ or by inference, the 
right of trial by, jury : and hence that no cori- 
Stltutional objection can be justly alleged against 
that law. 


It remains, then, Jo inquire w r by, if the law be; 
thus plainly constitutional, has its passage pru r 
yoked such violent, denunciation.,.find, given 
vqice to such clamorous demands amoqgst our 
northern population for modification,, for repeal;, 
fojr resistance.'?, . 

Is the .tribunal, established by the law , inade¬ 
quate, pr unfair-—likely,,,by reason , of ignorance 
or .projudipe, jo lend too. favorable ah ear to the 
claimant^ of blacks, as fugitive slaves ? 

This cannot Joe,, alleged.. with truth. Tfie 
magistrates authorized ,by the lpw to act.,are 
judges of the fl idted States and commissioqqys 
apposed by them,—all living in the free Stated, 
owning,119 slaves,.folding ,the institution, jp- no 
favor, having no syiqpffthy with, the claimant, 
and,, consequently, if under .any bias, inclined by 
every thing in, their .social.position aud habits to 
lean towards the . side qf the fugitive. To sup¬ 
pose, that these pen ’would, ,go , beyond their; 
dufy and the law in'.order to convert free blacks 
into slaves, is to suppose them capable of crime 
for its own sake—willing,.in .order to dp prong, 
to incur the reprobation of all good men, apd 
beqome the scorn of the very society in which 
they live, without reward or thp hope ofrq- 
wurd.for their baseness. It is not merely;, to 
deny them the dispositions’ of.good mcn^. but tp 
give to their wickedness a character of atrocious 
and wanton love of evil, prqper /qnly to a fiend, 
Nq pan can supposeyhis ofthep wbp'is not. cqW 
scious fn himse,lf of p revolting, yegqr’dlessn ess/qf 
truth, justice, and hupanity; and^ jl^ereforejjt 
will not be, .alleged by, any who. fygye.preteh.- 
sions to, Qommon.ppdse and,common hqp'esty..;.,. 

The, uprightness of the tribunal being, then, 
certain, is fts, intelligence subject tq, reasonable 
suspiepn ?..., Of ihe . judges_. this will npt ajp 
cpinqt' iie Qf Wp .cqnipis,Stoners qp- 

pqptleddy judges adpitWd tp.bewl.se qs wellq^ 
honest, ‘wfiy^shoufA supposed maj.. tjiey 

\yill, ,be ’ deficieni ib'the qualjties^pFfp^hphfj. 
appoint tliem j;, '.Ttie 'judges ( making fhe ap¬ 
pointment have , the liest m.eans, tq, learn •tne 
tfu,e. .cb’appters of.’the 'men jvhpmWpw select, 
and "are. . under the highest obligations Jo select 
thqse.jqriiy wliqse intelligence and probity will 
fit'. them Tor the jstationV , Capyy.e doubt ijie, re¬ 
sult o'fa choice'made by. such judges, with such 
motives'to 'choose'yvefl yind wisely, aqd spsfy 
means ,of guiding. th'(>ir.-ehoicp aright ? . ' 

But this iy .’npt "the .only case in’ wHjpjjf.’ 
by 1 la^ir .similar powers' haye bqeh yeptej. fn 
cpmmissiqners' appointed|“byjthe ,'sarne. judges) 
By '' treaties^with' certain 1 foreign’ nations^. th^ 
tJnjted States have, engaged, jo, ( purreijHei fugi¬ 
tives from justice escaping into, this^ cquht^ 
By these treaties such evidence'^nly .js to. be 
required for the surrender ”of. tfip' ,qj|i‘nde|:' as 
would , here justify a qqppi^ipenTfpi: 
that is, probable pause-Wuspicijjif Jess thap 
pifima facie proof. Xnd'hy. Jhe'.apt olf^pngTMji 
to give effect to these, trpatie^ fudges,, of Jthe 
tf i n,ited. , .State^^ qi^.oirimissiohers ajppbi.iitejl’‘ by 
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them, aie competent to act/ and are to act upon 
copies of affidavits sworn in a foreign cduntry, 
and, cliaYging the party-with the offence—the 
identity oif the person being the: only matter to 
which wittiesSes are to be examined here. Now, 
here We lirive the same ‘class of officers upon a 
summary examination on proofs taken in England 
or France, without cross-examination of the wit¬ 
nesses, causing a free/white man or woman to 
be' sent 1 WeyoM the United States 1 for trial inJa 
district and a foreign land. This has been 'in 
fact often done; 1 yet fro cdmplaints haVe been 
heard - of the iOcumpetency 'of the tribunal, no 
town meetings held to denounce the law and 
fclamor ftir itfe repeal. What'is the difference be¬ 
tween the tiyo Clashes of cases? Thejre is no mOre 
difficulty involved ' in the inquiry in the one 
than in the Other. ’He who is competent tb 
determine as to'the existence of probable cause— 
reasonable ground—to sus'pect one? fugitive of a 
crime, can scarce be fonnd'incompetenl to de¬ 
cide upon the primd facie proof that another fugi¬ 
tive owes service or labor to a blaster from whom 
he has escaped. If rio objection cab be supposed 
in’one Case more than the other for want Of ca¬ 
pacity, neither can any warit of fairness be’im- 
jMtted 'in the one 1 mote than in' the other. 
The competency and fairness being in both 
Cases*admitted or proved, why should the exe¬ 
cution of the law in'one case be violently‘op¬ 
posed, and in the other pass without Complaint 
of censure? To acCbunt for this difference, lias 
a single iriStarice been known, under the act of 
1793, of thC surrehdefby a magistrate of a free¬ 
man as a fugitive slave? Has such an instance 
been understood to exist? We confidently an¬ 
swer—No'.” Why, theh, should such things be 
looked for undef the present law? or are they 
in fact looked for? In the recent cases at De¬ 
troit and Pittsburg, Which created such excite¬ 
ments, and called together such motley assem¬ 
blages of'riotous 1 protesters “agairist the law, 
there was not a suggestion ' that the per¬ 
sons arrested were hot fugitive slaves; on 
the contrary, that fact was admitted, and 
that fact produced'the excitement. Had the 
persons arrested been freemen, there ‘would 
have'been *no excitement—no tumultuous as¬ 
semblage—no threats—beeaUse the legal tribu¬ 
nal Would/in a peaceable and orderly manner, 
have discharged the parties. ' Was there 1 sus¬ 
picion of unfair bias on the part Of’the tribunal? 
QiiitMthe contrary: it whs known 1 that the fu¬ 
gitives were slaves—that the Commissioner 
Would do his duty—and ; that, doing Ms duty, 
he' mbit surrender the fugitives to theit owners. 
This was known, and this produced the excite¬ 
ment. It Was 'the conviction thafthe 1 tribunal 
was both competent and impartial,arid that’con¬ 
viction (done which agitated the public iriirid, 
ririd Set - thSbegrora and the abolitionists ifr an 
uproar. 1 - 1 ■ "‘ , ' i ~~ 

•'This being evident even : to demonstration— 
why is an outcry raised rit the surrender 


of a black man, and none raised at the surren¬ 
der of a white man—the surrender in each case 
being made by a single magistrate, upon primid 
facie or barely probable proof, and without the 
intervention of a jury? Are black men better 
than white? Are they beings of a superior 
gTade, wit»h more refined sensibilities or higher 
claims upon our fraternal feelings and kindly 
sympathies? Is a tribunal good enough for a 
white man from Ireland, or England, or Scot¬ 
land; or France, and yet not good enough for a 
runaway negro from Georgia, or Virginia, or 
Kentucky ? Shall a free white emigrant from 
Europe be seized in New York Or Boston upon 
an affidavit sworn In a foreign land, be separated 
from his family .torn from his adopted country <and 
forcibly removed beyond seas for trial, because he 
is suspected of an offence—and this under a voluri- 
tary engagement entered into by the President 
and Senate with a foreign country? Shall this 
be done without complaint—and yet bcavdn 
and earth be moved to prevent the surrender of 
a black man to the master from whom 1 he has 
fled, when this surrender is enjoined by an ex¬ 
press provision 1 of the Constitution of our coun¬ 
try, rind cannot bp refused without a violation 
of the highest duty of a citizen, and the solemn 
oath of eVery public officer? Are the negroes 
better than the Irish, the Scotch, the French, 
or the English? Is wrong, if there be wrong, 
only to be resisted when it. touches a negro? 
of 1 does that Which is right, and just, and fait, 
when applied to a free white man, become 
wiring, unfair, and wicked When applied to a 
runaway slave? 

Away, we say, with this one-sided and par¬ 
tial sympathy, this disingenuous and special- 
pleading humanity. If trial by jury be neees 
sary dr expedient in one case, it is so in the 
othpr. Let it then be demanded in both; or-elsfe 
let there be no more of hypocritical outcry by 
political Abolitionists because that is not 'ex¬ 
tended to black slaves which they themselves 
admit may be rightfully withheld from free 
white mCn. ' 

Let no man be deceived as to the purpose arid 
Motives of these agitators. It is not fear of injus¬ 
tice to free black men of the North; itisnot solici¬ 
tude fdr impartial trials and just decisions, which 
Taises the shout for juries and for writs of habeas 
corpus. It is justice whichis feared; it is an 
impartial trial, offered and secured by this law, 
which prompts the denunciation and stimulates 
the thrteat of resistance. Is additional proof want¬ 
ed of this? It is at hand. : In all'the indignation 
meetings held upoh the passage of the Jaw, 
whoib incited to resistance; who recommended 
to trike'arms; who assured of assistance and 
sympathy? It is the fugitive slave—not the 
free black; it is ! the knbwn runaway from’ a 
Southern‘master—not the colored citizen of a 
Northern State. Who has taken flight upon the 
passage of the law, and sought refuge in Canada 
beyond its authority? Not the colored 1 free Man, 
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but the runaway slave. He has fled not be¬ 
cause of his color, but because of his social con¬ 
dition; and it is undeniable that of the whole 
free black population of the North no one has 
absconded, because no one has felt insecure. To 
none of them have been offered assurances of 
protection and assistance, or exhortations to arm 
for his defence, for none of them was supposed 
. to be in danger. 

Thus then stands the case: The law of 1850 
for the restoration of fugitive slaves is in all re¬ 
spects consistent with the Constitution.; it pro¬ 
vides a fair and impartial tribunal, such as is 
afforded in analogous cases to white men, whe¬ 
ther foreigners by birth, or native citizens of the 
United States—a tribunal liable to no suspicion 
of wrong, and not ; n fact suspected of any ; and 
this law is passed in obedience to a positive 
precision of the Constitution, binding upon 
the consciences not only of members of Con¬ 
gress and national and State officers, but 
of every citizen of the republic. It is impos¬ 
sible, therefore, to resist the conclusion, that 
the whole opposition to this law grows out of 
the conviction that in its execution the duty of 
Congress will be fulfilled—the constitutional 
injunction be complied with—and runaway 
slaves be surrendered to their masters. The 
trial by jury is demanded, not to protect free¬ 
men, but to harbor slaves—is sought, not as a 
fair means of executing the law, but as a safe 
and specious, a legal and orderly mode of de¬ 
feating the law. The demand for it is, a tub 
to the whale, a watchword for a party, a rally¬ 
ing shout for sedition, the battle-cry with which 
tumultuary violence may rush to conflict against 
the law and the magistracy of the country. The 
whole opposition is to the Constitution, and 
the law is denounced because, and only be¬ 
cause, it carries out the Constitution. The op¬ 
position is, therefore, seditious and treasonable 
in its character and tendency, and needs only to 
show itself with anned bands and hostile array, 
in resistance to the execution of the law, to in¬ 
volve all its adherents in the formal guilt of 
treason against the United States. 

We repeat, therefore, our warning to all 
good citizens; to all law-abiding men; to all 
whq,pre free from seditious and treasonable de¬ 
signs, to beware of these opposers of the Con¬ 
stitution and the law : —these disturbers of the 
peace and order of society. 

A singular and appalling spectacle is now pre¬ 
sented by our country. At the South, disunion 
is openly taught and urged by some, and secretly 
supported and desired by others. There the ad¬ 
mission of the free State of California into the 
Upion by an unquestionable act of constitutional 
power; there the abolition of the slave trade in 
this District, a measure of police and domestic 
regulation clearly within the just authority of 
Congress—are made the grounds of incipient 
pleasures for a dissolution of the Union. At the 
North a rupture of our constitutional Union, 


though not so boldly avowed, is yet as truly 
sought, because of the passage of a law for re¬ 
storing slaves to their masters according to a 
positive command qf the Constitution. Thus 
men of opinions extreme in opposite directions— 
men who agree in nothing else—seem engaged, 
for reasons the most contradictory, in a com¬ 
mon effort to unsettle the Government, to 
set at defiance its authority, and either di¬ 
rectly overthrow or covertly undermine that 
fabric of national Union which our wiser fathers, 
with so much toil and care, built up for them¬ 
selves and their posterity. From considering 
this strange spectacle, let the great mass of pa¬ 
triotic and Union-loving men, both North and 
South, learn the true lesson of duty and of 
safety —“In medio tutissimm ibis.” Let them 
discard, disown, discountenance both these dan¬ 
gerous and fanatical extremes, and stand firmly 
upon the middle ground of the Constitution, 
where only they can stand securely. 

But we would particularly urge this counsel 
upon our Northern brethren; by them it is 
specially needed; for at the South the surface 
of agitation is narrowing, and its violence has 
abated, while at the North sedition seems to 
have gathered both strength and boldness, and 
now shows itself in the light of day, and as¬ 
sumes to speak with a voice of authority and 
defiance. We entreat, then, our Northern fel¬ 
low-citizens not to mistake the condition of 
things, but to look at our affairs with the care¬ 
ful scrutiny, and treat them with the wise pre¬ 
caution, which the emergency requires. 

The Fugitive Slave law must be exe¬ 
cuted, or the Union cannot be preserved. 
A cry has been raised for its repeal. The 

REPEAL OF THAT LAW WILL BE THE REPEAL 

of the Constitution. Let them not be de¬ 
ceived. The Southern mind has been deeply 
impressed with a sense of wrong—-of injustice 
—of indignity offered by the North. We do 
not now inquire whether there is good reason 
for this or not. The fact is as we state, and 
with the fact only have we now to do. 

The right to the surrender of fugitive slaves 
is clear—guarantied by the Constitution, and. 
without this guaranty the Constitution would 
never have been ratified by the Southern States. 
Here is no matter for ingenious disquisitions— 
no ground foT difference of opinion—no loopiQn 
which to hang a doubt. The right, by the 
words of the Constitution, and according dto 
constant judicial interpretation, is as clear as 
the right of any Southern State to have two 
representatives in the Senate; and that the 
United States are bound to secure and en¬ 
force this right is, by the solemn judgment 
of the Supreme Court, as clear as is the 
right itself. To repeal this law then—nay 
more, to make any materia] alterations of its 
enactments—would be to repudiate this provi¬ 
sion of the Constitution; and, in effect, to abro¬ 
gate the right which it secures. To leave the 
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law on the statute book, and to suffer its execu¬ 
tion to be prevented by unlawful combinations 
or mob violence, or by criminal neglect of the 
duty to enforce it, would be to accomplish the 
same object by other and more discreditable 
means. The effect of this upon the Southern 
mind and the Southern heart, is not difficult to 
be foreknown. It would be seen and felt as 
a plain, direct, and dishonest breach of a sol¬ 
emn duty—a wilful violation of a fundamental 
condition of our Union, and an undisguised 
effort to hold the South to so much of the 
Constitution as might benefit the North, 
while whatever is indispensable or useful 
to the South should, at the pleasure of the 
North, be disregarded and silently annulled. 
Does any man suppose that our Southern 
brethren would submit to such a state of things? 
will any man venture to say that they ought ? 
Assuredly they would not, as assuredly they 
ought not. No, in such an event, the very 
spirit of Union, the desire for Union, would 
be gone. Not only would the irritable and 
fiery spirits of the South blaze forth in fierce 
resentment, but her sober-minded and temper¬ 
ate sons would be roused to a stern and deter¬ 
mined resistance. Whatever has been or may 
be compromised, this could never be. This is 
the Rubicon; to pass it, is to overthrow the 
Constitution. 

Let then thegreatbody ofourNorthern people, 
true as we know them to be to every obligation 
when distinctly stated and plainly perceived— 
let them understand the all-important issue now 
in their hands. If they wish—which we should 
shudder to believe*or even suspect—to dissolve 
the Union, we have nothing to say. If they 
do not, it is high time they had opened their 
eyes to the danger, and awakened to the neces¬ 
sity of active measures for averting it. Let 
their voice be heard to silence and overawe the 
promoters of sedition—let their hands be prompt 
to aid the civil magistrates in executing the law 
against all combinations of force to resist it. 
Let them do this, and the Union is safe— 
let them neglect it, and they are certainly 
guilty, and all of us are probably undone. 
This is a time when good men should be 
known by their words and by their works. 
While sedition is speaking trumpet-tongued 
in the places of public concourse; while 
armed resistance to the law is openly urged, in 
town and country, upon the unwary and the 
ignorant, and tumults and violence encouraged 
by promises of protection and support—it is no 
time for men of a better mind to let their opin¬ 
ions and their principles be unknown. To 
avoid being confounded with bad men, and be¬ 
coming responsible for bad measures, these 
should openly separate from them; and, to give 
strength and efficacy to their efforts for their 
country, should unite with one another—for 
there is an evil spirit abroad in the land, active, 
deceitful and strong, and, for its exposure and 


destruction, prompt and united exertions are 
demanded. 

The time has come—would that the good 
and the patriotic of all parties felt it to be so, 
for then were our country safe—yes, the time 
has fully come, in the language of the immortal 
Burke, “for the union and the separation of 
‘ the people; for the union of the honest and 

* peaceable of all sects; for their separation 
‘ from all that is ill-intentioned and seditious in 
‘ any of them.” 

The Fugitive Slave Law—The Morality Of 
resisting it. 

There is one other matter connected with 
this law and the agitation consequent upon its 
passage, to which, perhaps, attention ought to 
be given, and we shall therefore offer some re¬ 
marks upon it. The agitators allege that, in 
their view, the law is immoral, and therefore 
it not only may, but should, be resisted. That 
the reader may be certain that we neither mis¬ 
take nor misrepresent their position, we give 
the formal declaration of their sentiments in two 
resolutions of the Rochester convention: 

“ Resolved , That we consider this law immoral, in 
‘ that it forbids the exercise of hospitality to the ijn- 
‘ nocent wayfarer, and requires men to become 
‘ hounds upon the track of the wronged and hunted 

* fugitive. Therefore, 

“Resolved, That we consider this law not bind- 

* ing and void, and hold ourselves bound not only 
‘ not to obey, but positively to disobey it.” 

Now these resolutions assume that a runaway 
slave is an ‘‘innocent wayfarer,” to whom “the 
exercise of hospitality” is due, and, when pur¬ 
sued by the Marshal, by virtue of a warrant 
for his arrest, is a “wronged” as well as a 
“hunted” fugitive; and conclude that the law 
which recognises his apprehension, and forbids 
his being secreted and harbored, is therefore 
“immoral,” and being immoral is “void,” and 
ought to be “ positively disobeyed.” 

But the Constitution and the law do not re¬ 
gard a runaway slave as an innocent wayfarer, 
as a wronged fugitive. Not so did the framers 
of the Constitution, the makers of the act of 
1793—the judges of the State and Federal 
courts—regard him. On the contrary, by mese, 
he is regarded as one who “owes service and 
labor” to another, from whose just authority he 
has escaped, and who ought to return to him 
to whom “the service or labor is due.” Now 
he who refuses to discharge the “service and 
labor” which he “owes”—who, in order to 
avoid their performance, runs away from the 
person to whom they are “due”—is not 4n 
innocent wayfarer, but is a wrong-doer, and 
when pursued by him from whose just do¬ 
minion he has escaped, is not a “wronged and 
hunted fugitive,” but is a fugitive whose re¬ 
capture is right because his flight was wrongful. 
It is plain, then, that this entire subject is consid- 



ered by the fundamental law, by the municipal 
law, by the whole public authority of the nation, 
in one light, and by the Rochester meeting in an¬ 
other and a very different light. And since,there 
is .something specious in the form of, the .reso¬ 
lutions—something delusive and captivating in 
the arrangement of the phrases ‘'wronged and 
hunted,” “innocent way-farer/? and ^exercise 
of hospitality,” calculated to rouse, in those who 
are guided by impulse rather than reason, a feel¬ 
ing of resentment against a law denounced as 
“immoral”— we propose to disentang le and re- 
fufe^tho .sophistry of ,the resolutions, and to 
show that the doctrine of-the Rochester meet¬ 
ing, legitimately , carried out, would render 
all property insecure, and effectually deprive 
of all authority the public will of society em¬ 
bodied and declared in its fundamental law. 

, The true scope and bearing of the doctrine 
ip. Question will be best understood by throw¬ 
ing it into the syllogistic form. Thus stated, 
it will give us the following logical formulas: 

,1. All laws which we consider immoral, we 
have a right to resist. 

But w'e consider the. fugitive slave ldw im¬ 
moral; therefore, we have a right to resist it. 

- r 2. Laws which we have a right to resist be¬ 
cause they are immoral, we are hound to re¬ 
sist. 

But we have a right to resist the -Fugitive 
Slave law on that ground, 

" Therefore we are bound to resist it.' 

'>3. We have a right to exercise hospitality to 
an innocent wayfarer. 

vBut he is an innocent wayfarer wham 4vc 
consider such, 

■Therefore, we have a right to exercise hos¬ 
pitality to whomsoever ice consider an innocent 
wayfarer. 

.4, Laws which forbid the exercise of hospi¬ 
tality to those whom we consider innocent way¬ 
farers are immoral and void, 

Rut we consider fugitive slaves to be such 
wayfarers. 

.Therefore, the law which forbids the exer- 
cise of hospitality to such fugitives is immoral 
apdyoid. 

yNow, it is most evident that all this—rea- 
soningshall wecalHt 7 —rests upon the assump¬ 
tion tiat whether laws are; binding or-void— 
may be rightfully resisted or not—depends upon 
the opinion of him.who resists or obeys. But; 
ifthe right or duty to resist depends upon the 
opinion of the individual that-a law is. void— 
and whether it is void depends on. his opinion 
that- it is immoral—it follows, -that none ean 
rightfully resist but those ^only-whot entertain;; 
t^e opinion ihrat the law is immoral. Hence a 
lawpn-jts fape proyidingai ryle-pf. .conducts for! 
all, may be,rightfully binding, upon one person 
or class .and not upon anotherj mid one person 
oi^ela^g, pp resisting discharge raj high 

duty, and be entitled to applause and. reward, 
w^|,^the^ ; by- fesistanpe. to theisame Jaw,i 


will commit a crime, and be justly subject to- 
punishment. 

We presume the, Rochester meeting claims no 
exclusive right, to judge .of the immorality of 
laws, or to determine: for all the world what 
classes of persons deemed by the law to be 
proper suhjectsmf . arrest, or confinement, or 
punishment, are nevertheless wronged and 
hunted fugitives, and therefore entitled to hos¬ 
pitality as innocent wayfarers. We presume 
that meeting claims no monopoly of resistance 
to the laws, but leaves a Common freedom, as- 
well in the theory as the practice of sedition, 
to all our people. 

Let us, then, see how their doctrine will 
work in the hands of others, and applied to other-' 
subjects than the Fugitive Slave law. 

The laws of every,State and, Territory, in the 
Union (unless the Mormon settlement of Utah 
bean exception) prohibit a plurality :of wivea-r— 
and generally treat the offence a$,a felony, visif-r, 
ing it with ignominious punishment and social; 
degradation. But every Mahomedan devoutly 
believes that, by a revelation from Heaven,! i 
every man is allowed to have four wivep aU#t- 
time, and as many women as he.canbuy.and. 
maintain. Now, suppose a person charged with 
the felony of taking a second wife during the life, 
of a first, should escape in to-the State of Caitforn 
nia—should be there arrested under the, anther- • 
ity of the act of 1793 as a fugiti ve from justice, 
and be delivered to the agent of the State, from 
which he fled; suppose he should be rescued, 
by an honest, kind-hearted, and-sympathizing, 
Mahomedan emigrant who had left behind him; 
his four wives, and, come to dig gold in the pla¬ 
cers of I California—should be taken to his 
house, be there: secreted, fed, and treated with, 
every hospitable care: would this dispenser, 
of hospitality be justified by the Rochester res-r. 
olutions 7 Most certainly lie would, whether, 
the persons composing the meeting would jus-, 
tify him or not." According to his creed—in which 
his faith is a blind and unquestioning confidence—. 
God, by -special revelation y has made if lawfu)j 
apd right for every man at his pleasure tci take as.; 
many as four, w T ives. - Jt is clear fthat. a law, fq?fv 
bidding What God i has made lawful and rights 
is immoral—^and j if immoral, then, by the Ron.: 
Chester .^resolutions;,, void., Hence lie had \ 'fy 
right . to ex#rpise his hospitality to. the poor big n , 
* amist who, to;.his views; appeared f ; ‘a wrongud'j 
and innocent ..wayfarer,”, (liunted.by theiblhpdru 
hounds of power, and most unjustly threatened 
with degradation and punishment for a very .ah 1 
stemious use ef a, privilege divinely iconferped-mr' 
for]taking./twOiMfives, when,Jmmight.rightfully,. 

and: without any i; ,xnaraJl (dronce. .hayqndtmkMc 
the number.. No fugitive sfoyncoujd appear-, 
to -the sympathies: of■ the Rochester .pe$wtg e 
Imlf; so muchfi .ap , (innoceuta. rpppressedjoaode 
persecuted , wayfarer,. as, in [theulfias^ftuibo 
posed, wiould .the; fugitive,,frqm; Anglo~,$ajmu, 
justice, .appear, to the: tender-dmarfodfite 
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ing follower of Islam. And if, in following 
out by resistance his honest and sincere 
convictions that the law was unjust and im¬ 
moral, he would be criminal, then are the Ro¬ 
chester resolutions false and vicious in princi¬ 
ple. 

Again, there are persons in the United 
States who believe that all wars are immoral, 
because, as: they think, forbidden by the divine 
law $ there are‘.those who deny that the pun¬ 
ishment of death.can, consistently with the same 
lawyhe inflicted for any crime. Now are per¬ 
sons entertaining such opinions warranted in 
rescuing, harboring, or secreting one condemned 
to death by the civil power for burgla¬ 
ry, on the ground that the law under 
which the.judgment was given is considered 
by them .against tire divine law, and there¬ 
fore immoral, and void ; or in rendering the 
same service to a soldier sentenced . to death 
by a military court for-disobedience of an ,order 
to-ifire upon.the enemy, on.the .ground that 
what .was imputed to him as . a crime, was but 
obedience to God, entitling him to praise 
and.cominendation; and, therefore, he was, in 
fheir;;view,::a wronged and hunted, wayfarer, 
HOtjonly innocent hut meritorious, to whom this 
exercise :ofitheir hospitality was eminently due? 

Again:.-there are those who deem a 11-.pro¬ 
perty an- unwarrantable violation, .of natural 
right—‘the.,.whole earth, and every part of it, 
beiqg- designed l by God; for the common and 
equal benefit .of all mankind. These, there¬ 
fore, i condemn tall setting apart -of distinct 
portions .of..the earth or its .productions, for 
the separate use and;] to .be under the sole 
dominion of .particular. persons, as inoonr, 
sistent. with,, the. divine law, and unjust en?. 
cnoachments.upon, the,general.interest .of them-r 
selves and .others. They look .with horror upon 
the immoral exckmwness of property, and 
consider the law which supports this immo¬ 
rality as oppressive, tyrannical, immoral, and 
of course, by. the Rochester resolutions/, .void; 
and henbe thereis on themnotonlyno obligation 
to obey, hut a positive, .duty to resist-it. Then 
these persons, in rescuing,, harboring, and con¬ 
cealing, .shoplifters, burglars, and highwaymen, 
are, by a clear . application of. the .Rochester 
doctrine, engaged in the discharge of a high 
duty,, namely,. that of exercising hospitality to 
the innocent wayfarer,and suceoringthe wronged 
anidhunted.fugitive. Bdt.further—dor w.e have 
not reached the full, measure tif-mischief, and 
confusion,qt^b: which this . doctrine manifestly 
tends—iflfie persons who suqcor * harbor, secrete, 
or; rescue fhe.loflfejndersoifii{thie . cases.above in- 
stancediyare ..acting rightly, /because, in their 
qpwuwy these. i®stonces is immoral,, 

willH'iti.'noit -followij.that/, the.iofl’endefs .them*-. 
selyesrmofieBdefs, Aliat.ris, iiv.the .judgment of 
tins limmowli Jaw—a re m inttkiMpnhy and «xr 
ceUpn t.. persons,,entitled to vpify rind help; mi 
sltesdijof ibeiag justly.liable .to punis^mehtf?.: And 


if the opinion of the party, and not the law, is to. 
be the test of guilt or innocence—if the law be 
immoral, and void to him that, thinks it so, 
thenjudges and juries are bound to pronounce 
him innocent who only disobeys a law which 
he sincerely considers immoral, because the law 
being void as to him, by reason of its being, 
in his opinion, immoral, it is not only his, 
right, but his duty to disobey it, and no one 
can, without absurdity, be deemed guilty of a 
crime for merely discharging his duty. 

Once more—as the duty of resistance is, by 
the Rochester meeting, made to rest solely 
upon the opinion that the law is immoral, it 
follows that those who do not deem it immoral 
are not only not bound to resist, but are bound 
to support the law. And, therefore, of two 
armed bands, one engaged m supporting the 
magistrate in executing the law, and the other 
in resisting the execution of it, both may be 
right—both engaged in the meritorious dis¬ 
charge, not of an imaginary, -but of a trut 
and real duty—and each party justifiable for 
the homicides committed on the other. And 
so our cities may be made the scene, by night 
and by day, of bloody encounters between hos¬ 
tile parties, and yet nobody be to blame; but 
on the contrary,,all stand entitled to praise and 
honor for a faithful and fearless discharge of 
duty. 

But we will not pursue this train Of thought 
into further particular illustrations. Suffi- 
pient has been said to convince good citizens 
and .upright .men—and to these only do we sub¬ 
mit our, views—that the assumption on which 
the Rochester resolutions are founded is utterly 
. inconsistent with ..the fundamental principles 
an which all government rests, and is therefore 
politically vicious, and that it is at the same 
time practically irreconcilable with the main¬ 
tenance of virtue and happiness in any commu¬ 
nity, and is therefore in the highest degree im¬ 
moral and dangerous. 

It is true that.every man has a right to form 
his own opinions in regard to human legislation 
in particular, as w r ell as in regard to human 
conduct in general. He is not morally bound 
to volunteer his assistance to what he sincerely 
considers as harsh, unjust, or oppressive; but 
when the law, which is the embodied wrill and 
judgment of the ,society to which he belongs, 
imposes a d.u,ty or gives a right—then -is he 
bound, morally bound* to submit to the law, 
and of -course forbidden to resist, it. If the 
meaning or. validity of the law be .doubtful, he 
most, submit the, question of power or con¬ 
struction to the judgment, of that tribunal 
which, by .the fundamental law, is entrust¬ 
ed todecide,, and by their decision he, is 
bound—politically and morally, as a man 
and a .citizen—to abide. In no other .- way, by 
no other principle of conduct, can government 
be,, maintained or gociety-held together. As 
men, we, daily differ amongst ourselves as: fo 
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expediency, justice, morality, in their applica¬ 
tion to rights and conduct, and these differences 
influence our views of what should be the legis¬ 
lation of the country. But there must in every 
society be a rule, one rule, as to the rights 
and conduct of men considered as members of 
that society. What then remains but that we, 
as citizens, submit to the common judgment 
expressed in the laws ordained by the compe¬ 
tent authority? Submit, not by surrendering 
the internal convictions of our minds—that can 
only be justly required or properly yielded to 
reason and fair argument—but by outward 
conformity to the law. This is what is de¬ 
manded, and this only; for law is a rule of con¬ 
duct, not a symbol of faith; it regulates, not the 
opinions, but the actions of men. 

It is true that a people have a right, in ex¬ 
treme cases of obstinate oppression, to resist the 
rulers and the laws; but this is revolution, this 
seeks to overturn an existing government as 
utterly faithless to its trust, and to correct the 
evil by depositing the public authority in other 
hands, with better safeguards against abuse. 
This case has no just connection with the sub¬ 
ject now under consideration, and may be dis¬ 
missed without further remark. It is also true, 
that it may be the duty of an individual, on 
Christian principles, to refuse obedience to a 
particular law. We must “obey God rather 
than men,” and therefore, if the law requires 
us to do something against the plain, express, 
revealed command of God forbidding us to doit, 
we not only may, but should, refuse to obey. 
Thus the early Christians, being required to 
offer idolatrous worship to the statues of the 
Emperor, refused to obey. Again, the Apostles 
having received an express command from their 
Saviour to preach in his name, continued to 
preach, notwithstanding an arbitrary order of 
the Sanhedrin against it. This was in one case 
a mere offering of passive resistance—a mere 
declining themselves to obey; and little more 
in the other. No active resistance was in 
either case thought of—no commotions were 
stirred up—no forcible opposition resorted to 
or recommended—no attempt made to de¬ 
fame or decry the governing power, or to 
bring it into contempt or hatred with the 
people. In one case there was a simple and 
respectful refusal to do what God had expressly 
forbidden, and, in the other, to forbear doing 
what he had expressly -commanded; and the 
persons refusing suffered stripes or went to the 
stake, not only without, resisting, but even re¬ 
joicing that they were counted worthy to suffer 
in such a cause. And only in these and such 
like cases—of plain manifest certainty that 
God’s law is against the human law—can 
active obedience be refused according to the 
theory of Christianity or the practice of the 
early Christians. In all others, active obe¬ 
dience is a duty—and not even in these 
will Christian morality justify active resist¬ 


ance. All that a Christian can rightfully do 
is to refuse obedience, and suffer for his re¬ 
fusal; but mobs—violence—arms—combinations 
to overpower the public authorities,—these, and 
all like these, are modes and means of opposi¬ 
tion, ever forbidden to the Christian, and 
ever immoral in their nature by the law of 
the Gospel. For what say the Scriptures? 
“Submit to every ordinance of man for the 
Lord’s sake”—“He that resisteth the power re- 
sisteth the ordinance of God ”—“Ye must 
needs be subject not only for wrath, but also for 
conscience sake.” Therefore, to submit is the 
Christian’s duty; and when he resists he vio¬ 
lates his conscience, and puts himself in opposi¬ 
tion to God. 

In accordance with this view was the whole 
conduct of the apostles and primitive Chris¬ 
tians. In respect particularly to this very sub¬ 
ject of slavery, what was the apostolic course? 
It was, to urge upon slaves active, cheerful 
obedience, faithful and diligent service, to their 
masters; and these “not only to the good, but 
also to the froward,” without an intimation that 
they ought or might, under any circumstances, 
refuse submission to, or escape from the lawful 
dominion of their masters, and, in one remark¬ 
able instance, to counsel, if not to command, the 
return of a fugitive slave to his master. 

This conduct of the Apostles is conclusive 
against the Rochester meeting and the doc¬ 
trines put forth by it, of the right and duty pos¬ 
itively to disobey the Fugitive Slave law. For, 
either the Apostles thought the institution of 
slavery in itself morally right, and, if so, the 
whole doctrine of the Rochester meeting is at 
once refuted; or they thought it not mor¬ 
ally right, and, if so, then it follows that it is 
lawful and right for a Christian to perform him¬ 
self, and to support and enforce upon others 
the performance of, the duties growing out of an 
existing institution of society, though in itself 
not morally right, and to advise and counsel an 
escaped slave, as a Christian duty, to return 
and submit himself to his master; and, there¬ 
fore, a Christian is not bound by Christian duty 
to disobey a law for restoring fugitive slaves to 
their masters. And if not bound to disobey, it 
follows that he is bound to obey, since the only 
ground on which the right to disobey is placed 
is the alleged immorality of the law in sup¬ 
porting the institution of slavery ; and that be-' 
ing disproved byapostolic precept and example, 
the duty of obedience remains. 

Upon the whole, we think it appears with 
sufficient clearness, from what we have said, 
that if there be any thing in the laws so offen¬ 
sive to our moral sense that we can nei¬ 
ther obey nor submit to them without con¬ 
sciousness of guilt, we ought to remove to 
some country where the annoyance will not 
meet us; but that while we remain members of 
a society, and enjoy its protection for our per¬ 
sons and property, we cannot, without criminal 
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inconsistency, refuse to obey its laws, much 
less dishonor and insult the public authority by 
active and ostentatious disobedience. Such con¬ 
duct would be not less a violation of the law of 
God than of the laws of the country; and, 
therefore, the Rochester convention, which 
commended this conduct, and resolved to pur¬ 
sue it, are not the very fittest persons in the 
world to lecture others on the Tules of morality. 

They who make or counsel opposition to the 
laws of their country may with sufficient cer¬ 
tainty, and, therefore, not uncharitably, be set 
down as bad men; for if it be asked, who is a 
good man? the answer, considering men as citi¬ 
zens, .must ever be, at least in such a country 
as ours, “ Qui consulta patrwn, qui les;es jum- 
que servat .” 

It is indeed true, here and everywhere, that 
“ he that contradicts acknowledged truth will 
always have an audience; he that vilifies es¬ 
tablished authority will always find abetters;” 
but under such a government as ours it is no 
less true that he who sets up a claim to conside¬ 
ration by denouncing the constituted authorities 
of his country, and founds his character for mo¬ 
rality upon a declared purpose to resist the exe¬ 
cution of the laws—however he may deceive 
ignorance and awaken in his favor the sympa¬ 
thizing shouts of the seditious—will not fail to 
meet a stern rebuke and resolute condemnation 
from the great body of the nation. These are 
lovers of constitutional liberty and orderly judi¬ 
cial administrations; these are too intelligent to 
be long misled by sophistry, and too virtuous to 
embrace the cause of violence and insubordina¬ 
tion. On this truth firmly reposes our confi¬ 
dence in the stability of our institutions, and in 
the faithful execution, against all opposers, of 
every constitutional law. 


The Fugitive Slave Law, ami its Constitu- 
tiouality, yet once more. 

We once more call the attention of our read¬ 
ers to the Fugitive Slave law in order to refute 
another—and, to persons not conversant with 
legal investigation, somewhat specious—objec¬ 
tion to the constitutionality of that law. 

It is brought forward by no less a person than 
Mr. Samuel E. Johnson, styling liimself 
“ county judge of King’s county,” as a reason 
for refusing the appointment of commissioner, 
tendered to him by the circuit court of the 
United States for the southern district of New 
York, and is a pretty fair specimen of that 
small criticism which small lawyers sometimes 
make on large subjects—a criticism not remark¬ 
able either for modesty, clearness, or judicial 
acumen. 

Here it is in the letter of the “ county 
judge” to the clerk of the court: 

“ The reason which impels me to decline it is, a 
* serious doubt of the constitutionality of such an ap- 
‘ pointment. 


“ The Constitution of the United States says that 
‘ ‘the judicial power of the United States shall be 

* vesied in one Supreme Court, and in such inferior 

* courts as the Congress may from time to time or- 
‘ dain and establish.’ The power conferred upon 
‘ me by virtue of this order of the circuit courtis, 

‘ in one case at least, clearly judicial: in the words 
‘ of the act, commonly known as the Fugitive Slave 
‘ law, ‘ to hear attd determine the case of such claim- 
‘ ant on satisfactory proof being made of identity,’ 

‘ &c. But as Congresslias notconferred this power 
‘ upon me directly, and has not ordained or estab- 
‘ lished me as an inferior court, and as it has no au- 
‘ thority to delegate such power of appointment, I 
‘ am forced to question the authority under which 

* I should be called upon to act, were 1 to enter upon 

* the discharge of the duties of the office.” 

The several particulars here stated are mixed 
up together with so much confusion that we 
are not certain that we precisely understand, 
or that the writer himself precisely understood 
his objection. His notion seems, so far as we 
can make it out, to be, that the functions of a 
commissioner are judicial , inasmuch as he is “to 
hear and determine,” and, therefore, can only 
be conferred upon a court; that Congress has 
not, in this case, established or ordained Mr. 
Samuel E. Johnson as a court, or conferred 
power “directly” (that is, by name or descrip¬ 
tion) on Mr. Samuel E. Johnson, that that 
body cannot delegate its power in the premises; 
therefore the law is, in this respect, unconsti¬ 
tutional. 

Now, we propose to refute the position as¬ 
sumed by the “county judge,” by several 
modes of treating it. 

First: The law is said to confer judicial 
powers, because the commissioner is author¬ 
ized “to hear and determine” upon the proofs 
submitted to him; but the power to hear and 
determine is not less conferred by the act of 
1793; for by that act the judges or magis¬ 
trates authorized to take cognizance of cases 
of fugitives from labor are directed, “upon 
proof to” their “ satisfaction, either by oral 
testimony or affidavit,” of the claimant’s 
right and the escape of the fugitive, to give a 
certificate of the matters proved, to the claim¬ 
ant, which certificate is to be a sufficient war¬ 
rant for the removal of the fugitive. Now, he 
who, upon proofs submitted to him, is to 
ascertain whether the matters in question are 
made out to his satisfaction, is necessarily re¬ 
quired “ to hear and determine” the case de¬ 
pending upon such matters; and therefore the 
duty imposed by the act of 1793 is the very 
duty—no other and no less—imposed by the act 
6f 1850. As'to the officers on whom this duty 
is imposed, the act of 1793 seems liable to 
much more plausible objection than that of 
1850; for under the former “any magistrate of 
a county, city, or town corporate,” was autho¬ 
rized to act, though neither of them was an in¬ 
ferior court or an officer of the United States; 
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whilst the commissioners empowered by the last 
law are-officers of the United States, appointed 
constitutionally by the courts of the United 
States; blit the former act, though liable to the 
same, or a greater objection, has been held con¬ 
stitutional by the Supreme and circuit courts 
of the United States, and by State courts of the 
vety highest 'authority. Hence our first refu¬ 
tation Of the objection we are now considering 
will assume this form. 

The Objection now taken to the constitution¬ 
ality Of‘the iact of 185CHies with equal or greater 
force against the act of 1793; 

But the' act of 1793, notwithstanding this ob- 
jbctionj tvas constitutional; 

Therefore,'the act of 1850 is constitutional. 

Secondly: The powers and duties referred to 
are nqt 9 -fjudicial” in the sense in which that 
term i$ used in the Constitution. 

r l'he first section, of the 3d article is in these 
words: , 

• “The'judicial power of the United States shall be 
rested irl'One 1 Supreme Court, and in such inferior 
courts aa the Congress may from time to timeor- 
daih afed'establish. The judges, fort of the Supreme 
aiitl ififmercourts, shall hold their offices during 
gdtiA behavior; and shall, at'stated times, receive 
fbrthiii services a compensation, which shall not 
bb diminished ^during'their continuance in of¬ 
fice.*’ ?Kr ' ; ■ 

Now, it is evident, beyond denial, that “the 
judicial power” here meant, whatever it may 
be, can be, vested only in ccno-fs whose judges 
hpjd , $)ieuv offices during good behavior; and 
therefore, whatever power, whether in its na- 
tureJu^icialjOr not, may be vested in ja tribunal 
which ls not a court, or in a court whose judges 
dq ,not hq|d ;fpr good behavior, is not a part of 
“fftedudicipl -power” intended by this section 
qf $ye Constitution. Thus, the various ac¬ 
counting, pfficers of the Treasury—sometimes 
in virtue of, their general official authority, and 
sometimes ip. virtue of special acts of Congress— 
dp,rightfully “hear and determine;” and from 
the, pegipning of the Government have, with- 
Qul plijeCition, heard and determined cases be¬ 
tween the" United States and individuals, in- 
yq]ying inquiries precisely similar in their nature 
tp th.QSfi'/'heard and determined” by courts,of 
J^Jni^e4 ; States and courts -of the several 
sjdfctqfoi,,ratioqs ajt, jcompnoni law, and upon 
:tfefyre,!though;ip their 
geper^-ph^fGact^ judim^l, Hfflt foxmipg np. part 
power” intended by the Cpn- 
stitution. ■ 

ICfe® courts /‘established” by acts qjC 
(pflRg^Ssrifpr fhe, Tefijiories of.jhe United 
Sftatpjsi ilp now exercise, and .always hpve exer¬ 
cised,-judicial ,power in cases .at common law 
qpd, ip^p^uijty,, although the judges are ap- 
pwipted^qlyforjdur years, and therefore theirs 
Judicial power mentioned in 

the Constitution. 


Again: Under the act to establish the judi¬ 
cial courts of the United States, justices of the 
peace, and other magistrates of the States, as 
well as judges of the United States, have for 
sixty years possessed and rightfully exercised 
the authority to arrest persons charged with 
offences against the United States, “to hear” the 
proofs, “to determine” upon their sufficiency, 
and either to bail, commit, or discharge, as the 
circumstances may,-in their judgment, require; 
and therefore this, though a judicial power, forms 
no part of the judicial power meant by the Con¬ 
stitution to be exclusively vested in courts of 
the United States. 

Again: Under the act of Congress to carry into 
effect our extradition treaties with certain foreign 
States, a commissioner appointed by the court 
may issue his warrant to arrest one charged as 
a fugitive from justice, to the end that “the evi¬ 
dence of criminality may be heard and con¬ 
sidered;” and, “if deemed sufficient by him to 
sustain the charge,” he shall certify the same, 
&c., to the Secretary of State, who shall order 
the surrender of the offender, &c.; and, there¬ 
fore, this, like the-last case stated, though judi¬ 
cial in its general character, falls not within the 
judicial power mentioned by the Constitution. 

Again: By our treaties with Turkey and 
China our citizens in those countries are ex¬ 
empted from liability to the local jurisdictions, 
and, by an act of Congress to earry into effect 
those treaties, judicial power is fully vested—in 
all cases, civil and criminal, affecting our citi¬ 
zens—in. our ministers and consuls in those 
countries; and, therefore, the powers being 
clearly judicial in their nature, and yet vested 
in no court of the United States, but in diplo 
matic agents holding at the pleasure of the 
President, these powers, though exercised under 
the United States, form no part of the judicial 
power mentioned in the Constitution. 

Now, if all these instances in which power 
of a judicial character has been conferred, not 
upon courts of the United States, whose judges 
hold their offices during good behavior, but 
either upon courts with judges of a limited ten¬ 
ure of office, or upon State magistrates, or upon 
executive and diplomatic officers holding at the 
pleasure of the President, are consistent with 
theConstitution—how can it be affirmed, or even 
plausibly conjectured .that the Fugitive Slave law 
is unconstitutional, because the magistrates to 
act under it are not ordained as courts, but are 
officers appointed by the courts, and holding 
during the pleasure of the courts—-Congressmen 
ing expressly authorized by the Constitution to 
vest the appointment -of inferior officers in the 
courts of the United States'? • ~ 

But it being certain that there is a judicial 
power which, under the Constitution, can only 
be rightfully vested in a court of the United 
States, with judges holding their offices during 
good behavior, the question arises. What is that 
judicial power; and how is it to be , ; di,8tin- 
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guished from that exercised in the cases Above 
specified? The answer is at hand. The 2d 
section of the third article declares that ‘Hhe 
judicial power shall extend to all cases , in law 
and equity, arising under this- Constitution, the 
laws of the United States, and treaties made, 
or which shall be made under their authority.’? 
Now, what are “cases arising,” &c., within 
the meaning-of this language? We give the 
answer in the words of Judge Story, in his 
Commentaries: “A case is a suit, in law. or 
equity, instituted according to the regular course 
of judicial proceedings; and when it involves 
any question arising under the Constitution, 
laws, or treaties of the United States, itis with¬ 
in the judicial power confided to the Union,” 
(Story’s Con., ch. 38, _s. 1,640.) But, ac¬ 
cording to Mr. Justice Story, a case is said to 
arise under the Constitution, law, or treaty, 
either when “a party comes into court to de¬ 
mand something conferred upon him by the 
Constitution, or a law, or a treaty,” or “when 
the correct decision of the case depends on the 
construction of either.” 

And, therefore, the jurisdiction vested in the 
ministers and consuls to hear anddetermine cases 
arising in China, between American citizens 
there, is not in violation of the Constitution, be¬ 
cause, besides other reasons, the treaty does not 
confer any right,nor does the parties ’ right depend 
an the interpretation of the treaty—the law ex¬ 
ecuting the treaty by merely providing a tribu¬ 
nal in China to hear cases arising, independent of 
the law or treaty, and to be judged of by rules 
having no connexion with or dependence upon 
any construction of the law or treaty ; and 
hence these are not cases arising under the Gon- 
stitution, or law, or treaty. 

And. so. aisua proceeding under the fugitive 
Slave daw is not a “cpse’l u-riaipg under the 
CenstitutipiQ or a law .of the United. States* 
because- neither confers the Tight of .the, master 
to the service of the sfave, nor man the decision 
upon that right depend upon a correct interpre¬ 
tation,of either; the right, is conferred. by the ; 
local law of T the State from which the. fugjtiye 
may,have fled,: and depends altogether-, ..upqp 
a correct interpretation of that law; to “hear 
and determine” that right) to interpret that 
law, does not belong to the judicial power of the 
United States; but the United States being bound 
under the Constitution to cause the delivery up 
of the fugitive, as under the extradition treaties 
to deliver up fugitives from foreign countries. 
Congress directs the surrender in each case to 
be made in such manner, and through the 
agency of such officers, executive or judicial, 
as its wisdom may deem best. 

But further, on the authority of Mr. Justice 
Story, “a case ” to which, within the meaning 
of the Constitution, the judicial power of the 
United States extends, “is a suit instituted ac¬ 
cording to the regular course of judicial pro¬ 
ceedings.” 


And on the same authority the provision of 
the Constitution for tine arrest and removal of 
fugitive slaves contemplates “I summary minis¬ 
terial proceedings, and not ihe [ordinary course 
of judicial investigations.”:—(Story* eh. 40* s. 
1,806.) >h 

Therefore a proceeding for the iddivery iup of 
afugitiveslave is not a “case” within the mean¬ 
ing of the Constitution; and hence /it follows 
that it is not within that judicial power which 
the Constitution vests in courts of the United 
States. ! r i; ail-'no 

In order to be clearly understood—+as so touch 
disingenuous sophistry has been used: to mystify 
this matter,: and tire re by produce prejudice .and 
aggravate opposition to the Fugitive Slavelaw— 
we will state -this distinction again, and mold 
concisely. m ,. 

According to the most eminent jurists of the. 
country, to constitute a caste falling within the 
judicial power, as defined by the Constitution 
of the United States, so far as concerns our pre¬ 
sent inquiry, two conditions must be found. 
First, there must be something demanded 
which is conferred by the Constitution, or a 
law or treaty of .the United States* or a cor¬ 
rect decision upon the demand must depend, on. 
the construction of them dr one of them. Sec¬ 
ondly, this demand must be made by a suit 
instituted according to the regular course of ju¬ 
dicial proceedings. 

And, therefore, ae .these eruditions are adt 
found,in the proceeding;.fugitive slave*such, 
proceeding is not* according ,to the Gonstitay 
tiqn, “a case” falling . within ntffhfri ijudmiai 
power of the United iStatefr,?* ,.i ! bnr .noitoii 

Upon , consideration, of all, these i t in stance#!,, 
and ' the -rTule i of discrimination,",mhiehr 
have^,stated, ■ andi-illuptrftted i;! ; jf 1 : 
tjhat a,.tribunal acting-,under;ithe nUtnitedrStaifte, 
may ibe* .in-strict apd proper, speech* a judical 
tribunal, ,with the functmna Krf! ia i«our-h,ia^l : iyet 
not be ,a oeput ^.theiUmftediiStalieSii-iwithin-Ahe 
meaning,.of : f he Coils^turionp.andwnot .possess 
any part uf;.</*e judicial powermen tinned i by tito 
Constitutiou—-of which,- -/the,*territorial .iePu-riB 
apd,the ministers, and cwisatlsriihirUbmaijiand 
Turkey- are, examples; and .also* that i tribunal 
may exercise, under the authority-oii <the-U»ited 
States, certain judicial powers, and yet not be 
properly a court at all; while, by Teason of this 
exercise of judicial powers, it may not improp¬ 
erly be called, in a general sense, a judicial 
tribunal; while in reference and contradistinc¬ 
tion to the specific meaning of the terms “judi¬ 
cial power” and “courts,” as used in the Con¬ 
stitution, its proceedings may and should be 
termed summary ministerial proceedings, and 
not judicial proceedings; and the tribunal itself 
cannot, in strictness of speech, be called acourt— 
of which, magistrates and commissioners under 
the law to carry into effect extradition treaties, 
and the Fugitive Slave law, and the proceedings 
had before them, respectively, are examples. 
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In every investigation of the meaning and 
force of words used in the Constitution, we 
ought ever to bear in mind that our forefathers 
had been English subjects, as colonies had 
always possessed the system of English law 
and jurisprudence, and were familiar with that 
system, both as it existed in the mother country, 
and as, with some modifications, it existed here. 
To this system of law and jurisprudence we 
must refer for a just interpretation of every 
provision of that instrument which speaks of 
courts and judicial proceedings. Thus ex¬ 
pounded, we shall come to the conclusion 
that the judicial power which that instrument 
intended to vest in courts of a particular 
organization was the same which the courts in 
England, and in the Colonies and States, had uni¬ 
formly possessed and exercised. To enforce the 
perpetual deposit of that power in courts whose 
judges should be independent of legislative or 
executive caprice, and responsible only for a 
wilful abuse of their high trust, was the pur¬ 
pose of the framers of that instrument; but it 
was not their purpose to enlarge the scope of 
that judicial power beyond the boundaries 
which defined it in the original systems of the 
mother country and the States. By “cases in 
law and equity,” and by “the judicial power of 
the United States,” they meant not every in¬ 
stance of investigations in their nature judi¬ 
cial, but judicial proceedings like those which in 
England and the States had been uniformly 
committed to the decision of judicial courts. 
To place such judicial power in independent 
courts, the public good—the safety of the 
nation, and the rights of the citizens, re¬ 
quired ; this, therefore, was wise and patriotic, 
and this they intended. But to give to their 
expressions a vague and indefinite meaning—to 
embrace within them and confine to the judicial 
branch of the Government all inquiries and in¬ 
vestigations in their general nature judicial— 
however arising and for whatever purpose to be 
made or prosecuted—would be to impose upon 
the nation the most complicated, vexatious, and 
unwieldy judiciary system ever known in the 
world; to embarrass the Executive and admin- 
trative operations of the Government by the 
constant intervention of judicial courts, with 


judges having fixed salaries and an independent 
tenure of office; and thus would convert this wise 
and excellent provision of the Constitution into 
an intolerable nuisance. 

Whether Mr. Samuel E. Johnson was led 
away by this false method of interpretation, 
without seeing the consequences to which, if 
followed out, it would lead; whether he was 
ignorant of the good old legal saying qvi licerct 
inlitera hceret in cortice, and therefore was not 
warned of the danger to which he was exposed, 
or wilfully stuck himself fast in the letter, because 
he thought the Constitution had nothing but bark 
in its composition, and thus fell into the sincere 
though strange mistake of supposing the law un¬ 
constitutional; whether he is one of the “higher- 
law” party, and having strong abolition tenden¬ 
cies, was unwilling to put any restraint upon the 
exercise, by himself or others, of “ hospitality to 
the innocent wayfarers” who throng the pur¬ 
lieus of New York and Brooklyn, and, there¬ 
fore, declined, upon grounds of immorality and 
consequent invalidity of the law, to accept the 
place of commissioner ; or, finally, whether he 
felt himself treated with less respect than was 
due to him, personally or officially, because the 
framers of the Fugitive Slave law did not “ex¬ 
pressly ordain and establish him as an inferior 
court,” or confer “ power upon him directly /’ 
as Mr. Samuel E. Johnson, or as f ‘the county 
judge of King’s county,” but left him, among the 
undistinguished mass of citizens, to the dis¬ 
covery and selection of the judges of the circuit 
court; and so mortified vanity secretly prompted 
the rejection of'the office, in scornful resentment 
of the offered indignity; whether, we say, any, or 
if any , which of these suppositions may truly 
explain his conduct, we will not undertake to 
“determine,” lest we should be suspected of 
intruding ourselves into the judicial office, in 
violation of the Constitution. But as Mr. 
Johnson is a judge, we will, considering the 
value of the reasons given by him for his pres¬ 
ent decision, venture to commend to his favora¬ 
ble regard, as fit to guide his future course, the 
advice said to have been offered by Lord 
Mansfield to the colonial judge, “Always 
decide boldly, and give no reasons .” 


APPENDIX 


OPINION OF THE ATTORNEY GENERAL. 


Attorney General’s Office, > 
18th September, I860. 5 

Sir : I have had the honor to receive your note 
of this date, informing me that the bill commonly 
called the Fugitive Slave bill; having passed both 
Houses of Congress, had been submitted to you for 
your consideration, approval, and signature, and 
requesting my opinion whether the sixth section of 
that act, and especially the last clause of that sec¬ 
tion, conflicts with the provision of the Constitution 
which declares that “ the privilege of the writ of 
‘ habeas corpus shall not be suspended, unless when, 

* in cases of rebellion or invasion, the public safety 

* may require it?” 

It is my clear conviction that there is nothing - in 
the last clause, nor in any part of the sixth section, 
nor indeed in any part of the provisions of the act, 
which suspends, or was intended to suspend, the 
privilege of the writ of habeas corpus, or i§ in any 
manner in conflict with the Constitution. 

The Constitution, in the second section of the 
fourth article, declares, that “ no person held toser- 

* vice or labor in one State, under the laws thereof, 

* escaping into another, shall, in consequence of 
' any law or regulation therein, be discharged from 
‘ such service or labor, but shall be delivered up 
' on claim of the party to whom such service or la- 

* bor may be due.” 

It is well known and admitted, historically and 
judicially, that this clause of the Constitution was 
made for the purpose of securing to the citizens of 
slaveholding States the complete ownership in their 
slaves, as property, in any and every State or Ter¬ 
ritory of the Union into which they might escape. 
( Prigg vs. Commonwealth of Pennsylvania, 16 Pet. 
539.) It devolved on the General Government, as 
a solemn duty, to make that security effectual. 
Their power was not only clear and full, but, ac¬ 
cording to the opinion of the court in the above 
cited case, it was exclusive ; the States, severally, 
being under no obligation, and having no power to 
make laws or regulations in respect to the delivery 
of fugitives. Thus the whole power, and with it 
the whole duty, of carrying into effect this import¬ 
ant provision of the Constitution was with Con¬ 
gress. And, accordingly, soon after the adoption 
of the Constitution, the act of the 12th February, 
1793, was passed, and that proving unsatisfactory 
and inefficient, by reason (among other causes) of 
some minor errors in its details, Congress are now 
attempting by this bill to discharge a constitutional 
obligation, by securing more effectually the deliv¬ 
ery of fugitive slaves to their owners. The sixth 


and most material section in substance declares, 
that the claimant of the fugitive slave may arrest 
and carry him before any one of the officers named 
and described in the bill, and provides that these 
officers and each of them shall have judicial power 
and jurisdiction to hear, examine, and decide the 
case in a summary manner; that, if upon such 
hearing, the claimant, by the requisite proof, shall 
establish his claim to the satisfaction of the tribunal 
thus constituted, the said tribunal shall give him a 
certificate, stating therein the substantial facts of 
the case, and authorizing him, with such reaspnar 
ble force as may be necessary, to take and carry 
said fugitive back to the State or Territory whence 
he or she may have escaped, and then in conclusion 
proceeds as follows : “ The certificates in this and 
the first section mentioned shall be conclusive oT 

* the right of the person or persons, in whose favor 

* granted, to remove such fugitive to the State or 

* Territory from which he escaped, and shall pre- 
‘ vent all molestation of such person or persons by 
‘ any process issued by.any court, judge, magis- 
‘ trate, or other person whomsoever.” 

There is nothing in all this that does not seem to 
me to be consistent with the Constitution, and ne¬ 
cessary, indeed, to redeem the pledge which it con¬ 
tains—that such fugitives “shall be delivered up 
on claim” of their owners. 

The Supreme Court of the United States has de¬ 
cided that the owner, independent of any aid from 
State or National legislation, may, in virtue of the 
Constitution and his own right of property, seize 
and recapture his fugitive slave, in whatsoever 
State he may find him, and carry him back to the 
State or Territory from which he escaped - ( Prigg 

vs. Commonwealth of Pennsylvania, 16 Pet., 539.) 
This bill, therefore, confers no right on the owner 
of the fugitive slave; it only gives him an appoint¬ 
ed and peaceable remedy, in place of the more ex¬ 
posed and insecure, but not less lawful, mode of 
self-redress. And as to the fugitive slave, he has 
no cause to complain of this bill; it adds no coer¬ 
cion to that which his owner himself might, at his 
own will, rightfully exercise; and all the proceed¬ 
ings which it institutes are but so much of orderly 
judicial authority, interposed between him and his 
owner, and consequently of protection to him, and 
mitigation of the exercise directly by the owner 
himself of his personal authority. This is the con¬ 
stitutional and legal view of tne subject, as sanc¬ 
tioned by the decisions of the Supreme Court; and 
to that 1 limit myself. 

The act of the 12th February, 1793, before alluded 
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■to, so far as it respects any constitutional question 
that can arise out of this bill, is identical with it. It 
authorizes the like arrest of the fugitive slave, the 
like trial, the like judgment, the like certificate, 
with the like authority to the owner, by virtue of 
that certificate as his warrant, to remove him to the 
State or Territory from which he escaped.. And 
the constitutionality of that act, in all those particu¬ 
lars, has been affirmed by the adjudications of State 
tribunals, and by the courts of the United States, 
without a single dissent, so far as I know.— ( Bald¬ 
win’s C. C. R., 577, 579.) 

I conclude; therefore, that so far as the fist, of the 
12th February, 1793, has ijeen held tube /cpistitti- 
tional, thisDiil must also be so regarded, stnd that 
the custody, restraint, and removal, to which the 
fugitive slave may be subjected under the provi¬ 
sions of this bill, are all lawful, and that the certifi¬ 
cate to be granted to the owner is to be regarded as 
the act and judgment of a judicial tribunal having 
competent jurisdiction. 

With these remarks as to the constitutionality of 
the general provisions of the bill, and the -conse¬ 
quent legality of the custody and confinement to 
which the fugitive slave may be subjected under it, 
I proceed to a brief consideration of the more par¬ 
ticular question you have propounded in reference 
to the writ of habeas corpus, and of the last clause 
of the sixth section, above quoted,' which gives rise 
to that question. V\! ’’i!’ 

My opinion, as before expressed, is, that ffierfeis 
nothing in that clause or section which conflicts 
with, or suspends, or was intended to suspend, the 
privilege of the writ of habeas corpus. I think so, 
because the bill says’hot ohe word .about that writ; 
because, by the Constitution, Congress is expressly 
forbidden to suspendihe priyrlegebf this writ, r ‘**uh- 
f; less when in cases of rebellion or invasion thepubj- 
r -lic safety mij requireit;” and tberdforjethe sus¬ 
pension by this act (tfifere being neither rebellion 
nor invasion) wtinlifbe a plain ajiijt *ph1|(aHl€i'yiplaii 

f >h of‘ the Constitution:; and no mtentidn' to cdm-- 
it Birch a violatiOh ’ of'fhh !i Cbnstitutidij,'pif their 
duty, and their oaths, ought td be impiited to tiritn 
upon, mere ‘cop6tractions; and .' imtihbatibhk; ahd 
thjihly/bebatisefiilerh'iBiib 


latitude. ., ... . rp 

Congress,5h ,! the i chsfe ! 'cf l !ti^tiye‘§la l veaj ail brail 
other caseswithinthe scopebfits constitutional an- 

^ brsfii ft a iinrinpfitiXnnWp +A ; nrrl oti W * a Wr? 


a ma_y ue hciKeii iuiu cuaiuuy, 

id . Without tMsjpoWferiHey 
ir constitutional trust, nor 


detained or imprisoned, 
could not fulfil their 
perform’ the ordinary and necessary ffutifes 'of govjz 
ernment. It was never heard that’the eixercisfe of 
the legislative power was any encroaohmeritupOn 
or suspension of the privilege Of thh habeas corpus: 
It is only by -pome ConfaSiort^of ideas that such & 
conflict canbe supposed to exist. A ‘ It is' ^fthih, 

the province or privilegeioPthis great Writl to IpofeK 
those whom the law has; bound. That would bb' id 

S t a writ granted by the liawy.in opposition to'the 
v—to make one part of the law destructive of au- 


,iliw nwo 

:-.i; r.CTriw,ic.ni«Ji dahiw a-gm 

UbiSot 

.’isuwo 




other. This writ follows the law, and obeys the 
law. It is issued upon proper complaint, to make 
inquiry iqto the causes of commitment or impris¬ 
onment, and its sole remedial power and purpose 
is to deliver the party from “all manner of illegal 
confinement.” (3 Black. Com., 131.) If, upon ap¬ 
plication to the Court or Judge for this writ, or if, 
upon its return, it shall appear that the confinement 
complained of was lawful, the writ in the first in¬ 
stance would be refused, and in the last the party 
would be remanded to his former lawful custody. 

The condition of one in custody as a fugitive ' 
rslave, tnsdar this 1aW,Iso far as/respqctsythf writ of 
habeas corpus, is precisely the samp as tifit of all 
‘ other prisoners under'the laws ofthefJnitea States. 
The privilege of that writ remains alike to all of 
them, but to be judged of—granted or refused— 
discharged or enforced—by the proper tribunal, 
according to the circumstances of each case, and 
as the commitment and detention may appear to 
be legal or illegal. 

The whole effect of the law may be thus briefly 
stated. Congress has constituted a tribunal witn 
exclusive jurisdiction, to determine summarily, 
and without appeal, who are fugitives from service 
or labor under the second section of the fourth arti¬ 
cle of the Constitution/ an,chto whom such service 
orlabor is due. The judgment of every tribunal 
of exclusive jurisdiction, 1 where no appeal lies* is of 
necessity conclusive Upon every other tribunal, 
and therefore the judgment eif' the tribunal created 
by -this act is conclusive upon all tribunals. 
Wherever this judgment is made to appear, it is 
bohdliiSi^e'bf thtewightiofthe-owner to retain-in his 
custody tile fugitive front his service, and to re- 
rnbVe him back to the place or Slate frorri which he 
escaped. ‘If it is shown upon the application-of the 
■fugitive fora- writOf habeas corpus, it prevents the 
issuing Of the ■ writ—if,- Upon the 1 return, -it dis- 
charges the writ and restores 'br^maSht&in& ! 4hO 
custody. m aril noitor vooo e; jI 

TbeyifeW i Of , tfae Ia : W off this Oase is fully sustained 
by‘thb decision Ofthb Supreme Court of the United 
StateB 'in ' the case L Cff J lbbias Watkins, Whebe the 
Court refused-to. discharge -Upottthe ground’that 
be was in.OUstbdjr'UnS’er the sentence of sa cotirtOf 
competent’ j oriSdidfibn;- hnd that judgment 1 ■ ’kas 
conclusive upon them.—(3 Pet. 202.) 

The : ‘exptessions uSed i n "the last clause of the 
sixth'section, that the certificate therein 1 alluded 
tb“*shali pre'vbnt-all iholeeta'tioh^' ofthe persons-td 
Whom granted, “byany probess isBued) ?J &b., 
pfobaMy ihean, only-what 1 thb act of 1793' meant; 
by declaring a certificate underthatactasuffi- 
eieht .wfterarit'ffbr 'the‘removal’ Of -a-fugitive, and 
certate'lytloTaUt-mean a suspension of the habeas 
corpus. 

I'coHoInde by repeating my conviction, that there 
is nothing in the bill in question which'conflicts 
with the Constitution, or suspends, or was intended 
to suspendi the: privilege Of- -the writ' of habeas iSrl 

jMcjaammavoD ieiuuex) d .8® 

- Thav^thefhenoftdbe, very respectfully, Sir/your 
obedient-servant',’ X.b"» , '- n N •' e ™ 

t.vc:di, ruU • n:.v. J. J. CRITTENDEN. 

■ ‘dPd'TfcU pRUsidEtd'-. v ,w *«w'.3xs ■■■'-■ r.:■ tmro 

oi lawoq oil -gnivsH dob .rioilirurkh. >>a v>;;nu ■gcuod 
yieviiob srif oi toaqey-t ni snorJ-nlmtoa v > aw*i oilsni 
It riiiw hue -,-iov/oq olorfw od? sailT .saviii-gal to 
-jioqiqi aid) jo alls oiui •anrynjinlo oloriw odt 

noiJqobii sxil ioIIb aooa .yl-ginb-u ooa ,baA .ssstg' 
.▼•wands'! dlSi sdi la Joe orii .fioiiotiJeaoD odi to 
yioJOBlsHAsuo ^arvciq tad I bn* . t oaaaq aaw .8CTI 
lo (ftoauxo lorito^nonic) noanei yd .maioffiani hna 
won 9-m Bsstgao J .eliai .*!> s*i m atorio voaimlemoK 
IcnoituJiJiiaoo u og-unioErb oJ hid aitliyd ‘guliqoudi.a 

viieb 9dj yUanfoaffa ‘noai ■gnhuoss yd .nowc^ildo 
AJxit sdT ’.Bnnwo •sradt c aovcls eviligifftb 



